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1.
RULES AND REGULATIONS
1.1
Rule 1 – Definitions
Certain terms used generally throughout this tariff for Telecommunications Service of this Company are defined below.

Access Lines: A Telephone facility which permits access to and from both the Customer’s premises and the telephone exchange or serving central office.

Additional Listing: Any listing of a name or other authorized information in connection with a Customer’s telephone number in addition to that which is entitled in connection with his regular service.


Agent: A business representative, whose function is to bring about, modify, affect, accept performance of, or terminate contractual obligations between the Company, its applicants or Customers.

Applicant: A person who applies for telecommunications service. Includes persons seeking reconnection of their service after Company-initiated termination.

Application: A request made orally or in writing for telephone service.

Authorized User: A person, firm or corporation who is authorized by the Company to be connected to the service of the Customer or joint user.

Auxiliary Line Service: Auxiliary line service is additional individual line service furnished to supplement the main individual line service of a Customer.

Building: A structure under one roof and of such a nature that it can in itself fulfill the requirements of a business establishment; or two or more structures that are  connected by means of enclosed passageways (overhead bridges, subways, or a ground level) or common basements, permitting access from one building to the other, that are suitable for the routing, placing, and proper protection of inside cable and wire type facilities. In no case can conduit be considered an enclosed passageway.

Business Service: Determination as to whether or not Customer’s service should be classified as Business will be based on the character or use to be made of the service. The practice of advertising a telephone number in newspapers, business cards, or on trucks shall be a contributing, but not an exclusive factor in determining the classification of service. Service will be classified as Business service where the use is primarily or substantially of a business, professional, institutional, or otherwise occupational nature.
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RULES AND REGULATIONS - (CONT’D)

1.1
Rule 1 – Definitions - (Cont’d)

Call (Toll) Restriction:  Enables a Customer, by means of Operator identification and/or 


screening to restrict toll calls from station users to only those calls which are charged to the called telephone or a calling card account.  Prevents incoming collect calls from billing to 


the Customer.

Central Office: A switching unit in a telephone system which provides service to the general public, having the necessary equipment and operating arrangements for terminating and interconnecting Customer lines and trunks or trunks only. There may be more than one central office in a building or exchange.

Class of Service: The categories of service generally available to the Customer, such as business and Centrex services. 


Commission: The Public Utilities Commission of the State of California.

Company: Mpower Communications Corp. (Mpower), d/b/a TelePacific Communications..

Competitive Local Carrier (CLC): A common carrier that is issued a Certificate of Public Convenience and Necessity after the effective date of Decision 95-07-054, to provide local exchange telecommunications service for a geographic area specified by such carrier within the State of California.

Completed Call or Telephonic Communication: A call, or other telephonic communication, originated by a person or mechanical/electrical device from a number to another number which is answered by a person or mechanical/electrical device. The numbers may be located any distance apart within California; and the communication may consist of voice, data, the combination of both, or other transmission via a wire or wireless medium; and may be for any duration of time.

Construction Charge: A separate non-recurring charge made for the construction of facilities in excess of those contemplated under the rates quoted in this tariff.

Consumer Affairs Branch (CAB): The Consumer Affairs Branch of the California Public Utilities Commission.

Continuous Property: Continuous property is defined as plot of ground, together with any buildings thereon, occupied by the Customer; which is not separated by public thoroughfares or by property occupied by others.

Contract: The agreement between a Customer and the Company under which service and facilities are furnished in accordance with the applicable provisions of the Tariffs.
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1.
RULES AND REGULATIONS - (CONT’D)

1.1
Rule 1 – Definitions - (Cont’d)

Cost: The cost of labor and materials, which includes appropriate amounts to cover the Company’s general operating and administrative expenses.

Customer: The person, firm or corporation who orders service and is responsible for the payment of charges and compliance with the terms and conditions of this tariff.

Customer-Provided Equipment: All communications systems, devices, apparatus and their associated wiring, provided by Customer.

Date of Presentation: Postmark date on billing or notice envelope.

Dedicated: A facility or equipment system or subsystem set aside for the sole use of a specific customer.

Demarcation Point (D-Mark) : The Minimum Point of Presence. 

Directory Listing: A publication in the Incumbent LEC’s alphabetical directory of information relative to a Customer’s name or other identification and telephone number.

Disconnect Notice: The written notice sent to a Customer following billing, notifying the customer that service will be discontinued if charges are not satisfied by the date specified on the notice.

End Office: The term “end office” denotes the LEC switching system office or serving wire center where Customer station loops are terminated for purposes of interconnection to each other and/or to trunks.

Exchange: A geographical area established for the administration of telephone service in a specified area, called the “Exchange Area”, which usually embraces a city, town or village, and its environs. It may contain one or more central offices together with the associated plant, equipment and facilities used in furnishing communication service within that area.

Exchange Area: The area within which the telephone company furnishes complete telephone service from one specific exchange at the exchange rates applicable within that area. The Exchange Areas of at&t and Verizon also are referred to herein as the “Service Territory” of 
these carriers.

Flat Rate Service: Unlimited calling privileges to or within a specified area furnished at a fixed periodic charge.

Formal Complaint: A formal charge that the Company has violated the Public Utilities Code or some order or regulation of the Commission. The complaint must be in writing, be in accordance with the Commission’s Rules of Practice and Procedure and made under oath. The proceeding ordinarily requires public hearing and a Commission decision.
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1.
RULES AND REGULATIONS - (CONT’D)

1.1
Rule 1 – Definitions - (Cont’d)

Individual Case Basis: A service arrangement in which the regulations, rates and charges are developed based on the specific circumstances of the case.

Informal Complaint: Informal request for assistance made to the Commission’s Consumer Affairs Branch (CAB) with supporting documentation concerning the Company’s service, rates or other matters. CAB staff investigates and tries to arrive at an informal adjustment without public hearing or Commission order. Informal complaint files are not available for public inspection.

Installation Charge: A non-recurring charge made at the time of installation of communications service which may apply in place of or in addition to service charges and other applicable charges for service or equipment.

LATA: A Local Access and Transport Area established pursuant to the Modification of Final Judgment entered by the United States District Court for the District of Columbia in Civil Action No. 82-0192; or any other geographic area designated as a LATA in the National Exchange Carrier Association, Inc. Tariff F.C.C. No. 4.

LEC: LEC (local exchange company) refers to the dominant monopoly local exchange carrier in an area also served by the Company, e.g., at&t or Verizon. 



Local Exchange Service: The Service provided to Business end user customers described


in Section 1 of this tariff and provided pursuant to the rates, terms and conditions of service set forth herein, other than InterLATA and IntraLATA Toll, and witched Access Telecommunication Services as described herein.

Local Service Area: That area throughout which a Customer of local exchange service obtains telephone service without the payment of a toll charge. A local service area may consist of one, or more than one, central office areas.

Local Telephone Number Portability: The ability of end users to retain their existing telephone numbers when remaining at a location, or changing their location within the geographic area served by the initial carrier’s serving central office, regardless of the Local Service Provider.

Loop: A circuit between the MPOP and a port on the carrier’s switch (which may or may not be the switch of the Company) where the switch is used for the provision of Local Exchange Service.

Maintenance Visit Charge: A charge applied when the location of reported trouble is found to be in Customer provided equipment.

Advice Letter No. 378                                   Issued By
  Date Filed:  
September 1, 2006

                                                               Nancy Lubamersky
  Effective:
October 1, 2006

 

Decision No.                                          VP – Public Policy
Resolution No. ____________

Mpower Communications Corp.
2nd Revised P.U.C. Schedule D-1

   d/b/a TelePacific Communications
Original Sheet 1-5 T

515 Flower Street, 47th Floor


Los Angeles, CA  90071 


RULES AND REGULATIONS

1.
RULES AND REGULATIONS - (CONT’D)

1.1
Rule 1 – Definitions - (Cont’d)

Major Rate increases: A rate increase which is greater than a “minor rate increase” as described below.

Minimum Contract Period: The minimum length of time for which a Customer is obligated to pay for service, facilities and equipment whether or not retained by the Customer for such minimum length of time.

Minimum Point of Presence (“MPOP”): The physical point of demarcation within a Customer’s designated premises at which the Company’s responsibility for the provision of service (including installation and repair, as well as installation and maintenance of inside wire) ends. (The MPOP is also known as the “Local Loop Demarcation Point” or Minimum Point of Entry (“MPOE”)). Installation and maintenance of facilities and equipment beyond the Company’s MPOP is the responsibility of the building or property owner/landlord/agent or the Customer. Where the Company is provisioning Local Exchange Service through the use of unbundled Loops provided by an incumbent Local Exchange Carrier (“ILEC”), the Company will concur in the ILEC’s demarcation tariff for the purpose of determining the MPOP on the Customer’s premises.
Minor Rate Increases: A rate increase which is both less than 1% of the Company’s total California intrastate revenues and less than 5% of the affected service’s rates. Increases shall be cumulative, such that if the sum of the proposed rate increase and rate increases that took effect during the preceding 12-month period for any service exceeds either parameter above, then the filing shall be treated as a major increase.

Network Interface Device (NID): The equipment at the Rate Demarcation Point on an end 
 

user's premises at which a telephone company's responsibility for the provision of services ends. The NID is the point of demarcation between the loop and an end user’s inside wire, which grounds the unbundled loop. 
 

Non-Published Service: A service provided to customers which prevents the customer’s number from being published in either the directory or the directory assistance database.

Non-recurring Charge: A one-time charge associated with a specific item of equipment or service. This charge applies to installation and to subsequent modifications.

NSF Check: Any negotiable instrument returned by a bank, savings institution, or other eligible institution which is returned by that institution with one of the following instructions: non sufficient funds, uncollectible funds, account closed, account frozen, no account.
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RULES AND REGULATIONS - (CONT’D)

1.1
Rule 1 – Definitions - (Cont’d)

NXX Rating Point: The end office/wire center location designated in the Local Exchange Routing Guide as the assignment point for an NPA-NXX code.

Person: A natural person, firm, partnership, corporation, association, municipality, cooperative, organization, government agency, real estate trust or other legal entity.

Point of Demarcation: The Point of Demarcation is the point in a circuit provided to a Customer up to which the Company is responsible for service and beyond which the Customer is responsible for service. This point is also referred to herein as the demarcation point or the MPOP.

Premises: The space occupied by a Customer or authorized user in a building or buildings consisting of all space in the same building occupied by a Customer and all space occupied by the same Customer in different buildings on continuous property.

Primary Rate Interface (PRI):  An Integrated Services Digital Network (ISDN) interface 


designed for high volume data communications, Primary Rate Interface (PRI) consists of 23 "B" channels at 64 kbps each and one 64 kbps "D" channel.


Recurring Charges: The monthly charges to the Customer for services, facilities and equipment, which continues for the agreed upon duration of the service.

Residential Service:  Residential service has been grandfathered.  


Service Connection Charge: The non-recurring charge a Customer is required to pay at the time of the establishment of telephone service or subsequent additions to that service.

Service Order: The written request for the Company’s services executed by the Customer and the Company in the format devised by the Company. The signing of a Service Order Form by the Customer and acceptance by the Company initiates the respective obligations of the parties as set forth therein and pursuant to this tariff.

Service Territory: The area in which the Company is authorized to provide service. The Exchange Areas served by at&t and Verizon are also referred to herein as the “Service 


Territories” of these carriers.

Serving Wire Center: A serving wire center denotes the wire center from which the Customer designated premises would normally obtain dial tone from the Company.

Tariff: The rates, charges, rules and regulations adopted and filed by the Company with the Public Utilities Commission of the State of California.
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RULES AND REGULATIONS - (CONT’D)

1.1
Rule 1 – Definitions - (Cont’d)

Termination: Permanent disconnection of telecommunications service.

Termination Charge: A charge applied under certain conditions when a contract for service is-terminated by the Customer before the expiration of the minimum contract period.

Toll Message: A message between stations in different exchange areas and furnished under the provisions of the applicable toll tariff.

Toll Rate: The initial period charge prescribed for toll message usually based upon a minimum initial period and distance between exchanges.

User: Any person who uses telecommunications services provided by the company under the jurisdiction of the Public Utilities Commission of the State of California.

Voice Grade Facility: A communications path between two points comprised of any form or configuration of physical plant capable of and typically used in the telecommunications industry for transmission within the frequency bandwidth of approximately 300 to 3000 Hertz.
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RULES AND REGULATIONS - (CONT’D)

1.2
Rule 2 – Description of Service
Local Exchange, IntraLATA, IntraState/InterLATA Toll and Switched Access 


Telecommunications Services consist of the services offered pursuant to this tariff.  Local Exchange Service is offered via the Company’s own facilities using unbundled network elements and/or resold services provided by other certificated carriers.
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RULES AND REGULATIONS - (CONT’D)

1.3
Rule 3 – Application for Service
An applicant for service must pay all previous indebtedness to the Company for telephone services before service will be furnished.  


1.3.1
Initiation of Service
Service may be initiated or changed based on a written or oral agreement between the Company and the Customer.  In either case, prior to the agreement, the Customer shall be informed of all rates and charges for the services the Customer desires and any other rates or charges which will appear on the Customer’s first bill.

Carriers shall provide consumers initiating a service with sufficient information to enable consumers to make informed choices among services, and shall clearly and conspicuously disclose in the course of the sale transaction the customer’s right to cancel a term contract.  In an oral transaction, the right should be disclosed as well.

Carriers offering basic service shall provide consumers initiating service, including those adding additional lines to existing accounts, with the following information whenever applicable:

1) Availability and effect of freezing the pre-subscribed carrier assigned to the account.

2) Availability and effect of restricting toll calling.

3) Availability and effect of deleting access to 900 and 976 pay-per-call telephone information services.

4) Availability and effect of blocking options for pay per use features that do not require dialing an access code to activate.  Charges for non-subscription pay per use features are not authorized unless the user knowingly and affirmatively activates the service by dialing or some other affirmative means.  Remaining on the line, or failing to remain on-hook for a sufficient time, or any other ambiguous action, shall not in itself constitute authorization; an unambiguous, associated, affirmative action is required.


5) Availability and effect of blocking non-presubscribed carrier charges from being

billed on the telephone bill.

6) Availability and effect of Caller ID blocking options.

7) Availability and rates of the least expensive service meeting the customer’s stated needs.
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1.
RULES AND REGULATIONS - (CONT’D)

1.3
Rule 3 – Application for Service (Cont’d)

1.3.2
Initial Service Periods 

The Company may require a contract period longer than one month at the same 


location in connection with Business Service and special (non-standard) types of arrangements of equipment, or for unusual construction, necessary to meet special demands and involving extra costs in order to recover unusual construction costs.


1.3.3
Business Service


A.
Business Service


Business rates apply whenever the use of the service is primarily or substantially of a business, professional institution or otherwise occupational nature, or where the listing required is such as to indicate business use. Business rates apply for:

1) Offices, stores, factories, boarding houses, offices of hotels and apartment 



houses, colleges, public private or parochial schools, hospitals, nursing homes, libraries, institutions, churches and all other places of strictly business nature.

2) Any location where a business designation is provided or when any title 



indicating a trade, occupation or profession is listed.

3) Service terminating solely on the answering service facilities of a telephone 



answering firm will carry business rates.

4) At residence locations when the Customer has no regular business 



telephone service and the use of the service by the Customer, members of the household, or guests is of a business nature as may be indicated by advertising through newspapers, handbills, billboards, circulars, business cards, or otherwise.
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1.4
Rule 4 – Contracts
Contractual Requirements (none in effect).
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1.5
Rule 5 – Special Information Required on Forms
1.5.1
Customer Bills
The Company shall be identified on each bill. Each bill will prominently display a toll-free number for service or billing inquiries, along with an address where the Customer may write. Where the Company uses a billing agent, the name of the billing agent will be provided. Each bill for telephone service will contain notations concerning the following areas:

1.
when to pay the bill;

2.
billing detail including the period of service covered by the bill;

3.
late payment charge and when applied;

4.
how to pay the bill;

5.
questions about the bill;

6. network access for interstate calling;

If a Customer believes they have been billed incorrectly, they may file a complaint with the California Public Utilities Commission, Consumer Affairs Branch, 505 Van Ness Avenue, San Francisco, CA 94102, or 107 South Broadway, Room 5109, Los Angeles, CA 90012.  To avoid having service disconnected, payment of the disputed arrangements should be made “under protest” to the CPUC or payment arrangements should be made agreeable to the Company pending the outcome of the Commission’s Consumer Affairs Branch review.  The Consumer Affairs Branch shall review the basis of the billed amount, communicate the results of its review to the parties and inform the Customer of their recourse to pursue the matter further with the Commission.
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1.6
Rule 6 – Credit
The Company, in order to assure that payment of its charges for service or for loss of or 


damage to Company property, will require residential and business applicants and customers to establish and maintain credit.  If an applicant for service is unable to provide satisfactory credit information, the Company may refuse to provide service unless the applicant furnishes a deposit.

All prospective customers’ pertinent data will be run though the Company’s credit service.  If the Customer meets or exceeds the Company’s rating threshold, the Customer will not be required to pay a deposit.

If the Customer’s rating falls below the threshold, the Customer will be asked to pay a deposit or present a letter of good credit from another utility company with which they have had verifiable service for at least 12 months and the payment record was satisfactory.  The Company shall judge as to whether or not the Letter of Good Credit is acceptable.  The Company may also request that the customer pay by credit card, electronic funds transfer (EFT), or may be denied service.

If the Customer is not rated or has documented bad debt history either on the Company’s credit service or with Mpower, the Customer will be required to make the maximum deposit allowed in the state.  The Customer may elect not to do business with Mpower.  

If the Company finds that the applicant for service has failed to pay the Company for past telephone service of the same class being requested, the Company may refuse to provide service unless the applicant, at the option of the Company, pays the past due bill and/or furnishes a deposit.  The Company may refuse service based on past payment history.

The Company may not deny service for failure to provide a social security number, and where a subscriber chooses not to provide a social security number, the Company may request other identification information sufficient to enable the Company to verify the subscriber’s identity and run a credit check.  Should a subscriber establish service under a false identity, the Company may discontinue service immediately without notification and under no liability. 


Telephone customer credit information will be exchanged between telephone companies and other utilities. Customer credit information will be retained for three (3) years.
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1.7
Rule 7 – Deposits and Advanced Payment


1.7.1
Deposits


When a Customer or applicant fails to establish a satisfactory credit history, the Company may, in order to safeguard its interest, require a deposit to ensure payment of charges. The fact that a deposit has been made in no way relieves the applicant or Customer from complying with the Company’s regulations and the prompt payment of bills on presentation.  

The Company shall not refuse service based on failure to provide a social security number for identification purposes.  Other forms of identification, agreeable to the Company, will be accepted.  The Company may not require for its own benefit a deposit for services provided by another carrier, or refuse to accept a deposit in lieu of demonstrating satisfactory credit.


Deposits shall be no greater than twice the estimated average monthly bill for the class of service applied for.  In the event a Customer requests services in addition to basic service, the Company may require an additional deposit. 


Deposits will be refunded with interest within 30 days after discontinuance of service or after 12 months of timely payments, whichever comes first.  The interest will be added to the deposit using the 3-month commercial paper rate published by the Federal Reserve Board.  No interest will be paid if deposit is held less than a full month or if the Customer has received a minimum two disconnection of service notices for non payment. 


Any money owed the Company will be deducted from the deposit before it is returned to the customer.

The Company may refuse service if satisfactory credit is not established and may deny or disconnect service if a deposit is not paid when requested by the Company.

1.7.2
Advanced Payment


A payment may be required upfront as a “good faith” guarantee toward payment of international long distance.  The advanced payment will be credited towards the Customer’s next bills until it is used up.
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1.8
Rule 8 – Notices
Notice shall be deemed properly given by the Company if delivered in person or when deposited with the U.S. Postal Service.

Written notices provided to the Customer by the Company shall be as follows:

1.8.1
Rate Information
Rate information and information regarding the terms and conditions of service shall be provided in writing upon request by a current or potential Customer.  Notice of major increases in rates shall be provided in writing to Customers and postmarked at least 30 days prior to the effective date of the change.  No Customer notice shall be required for minor rate increases or for rate decreases. Customers shall be advised of optional service plans in writing as they become available.  In addition, Customers shall be advised of changes to the terms and conditions of service no later than the Company’s next periodic billing cycle.

1.8.2
Discontinuance of Service Notice
A.
Notice by Customers
Customers are responsible for notifying the Company of their desire to discontinue service on or before the date of disconnection.  Such notice may be either verbal or written.

B.
Notice by the Company
Discontinuance of Service by the Company shall only occur as provided under this tariff or pursuant to Commission rules.

Notices to discontinue service for nonpayment of bills shall be provided in writing by first class mail to the Customer not less than seven (7) calendar days 
(T)
prior to termination.  Each notice shall include all of the following information:

1.
The name and address of the Customer whose account is delinquent.

2.
The amount that is delinquent.

3.
The date when payment or arrangements for payment are required in order to avoid termination.

4.  The procedure the Customer may use to initiate a complaint or to request an investigation concerning service or charges.

(T)  Indicates text change
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1.8
Rule 8 – Notices (Cont’d)
1.8.2
Discontinuance of Service Notice (Cont’d)

B.
Notice by the Company (Cont’d)

5.
The procedure the Customer may use to request amortization of the unpaid charges.

6.
The telephone number of a representative of the Company, who can provide additional information or institute arrangements for payment.

7.
The telephone number of the Commission’s Consumer Affairs Branch (CAB) where the Customer may direct inquiries.

8.
Local service may not be discontinued for nonpayment of Category III or other unregulated competitive services.

C.
Change in Ownership or Identity Notice
The Company will notify its Customers in writing of a change in ownership, or identity of the Customer’s service provider on the Customers’ next monthly billing cycle.

D.
Rules for Notices
Notices the Company sends to Customers, or the Commission, shall be a legible size and printed in a minimum point size type of 10 and are deemed made on date of presentation.
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1.9
Rule 9 – Payment
The Customer is responsible for payment of all charges for services furnished, including charges for services originated, or charges accepted, at their service location.  This Customer responsibility also includes charges associated with the fraudulent use of facilities and services by the Customer or any end users of the Customer.

Customer shall pay the amount(s) as specified in the tariff for the Services.  Non-recurring charges are due in advance.  Fixed recurring charges shall be billed in advance after the Service date is determined and will be due no later than twenty-one (21) days after the date 

of the invoice.  Variable recurring charges and other charges shall be billed as incurred, and will be due no later than twenty-one (21) days after the date of the invoice.

A bill shall not include any previously unbilled charge for intrastate service furnished prior

to three (3) months immediately preceding the date of the bill, except charges for collect
(N)

calls, credit card calls, third party calls and "error file" calls (those that cannot be billed due
to the unavailability of complete billing information to the Company), which shall have a
(N)
six-month back billing period. 
  This limitation on back billing does not apply in cases
(T)
involving subscriber fraud.

Any prorated bill shall use a 30-day month to calculate the pro-rata amount.  Prorating shall apply only to recurring charges.  All non-recurring and usage charges incurred during the billing period shall be billed in addition to prorated amounts.

1.9.1
Local Exchange Service
Charges for basic local exchange service are billed monthly, in advance, for one month’s minimum charge and in arrears for minute of use charges, except when payment for messages is made by cash deposit in a coin telephone.  Minute of use charges may be billed without being detailed as to the duration, time of day, or destination of individual calls.

1.9.2
Toll Service
From all stations except those equipped with coin boxes - toll messages and charges 


are billed in arrears.  Mpower sets a toll limit of $150.00.  If a customer exceeds that limit, the customer will receive a request to pay the toll to avoid a toll block being placed on the line or account.  If a toll block is placed on the customer’s line, it will be immediately removed upon receipt of payment for the toll charges.  All customers are informed at the time of applying for service of the toll limitation.

The Company may on a case by case basis and at its discretion, extend the toll limit.
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1.9
Rule 9 – Payment (Cont’d)

1.9.3
Collect, Third Party, Credit Card Billing, or Operator Assisted Billing Minute of Use Calls
The Company contracts with an Alternative Operator Service (AOS) provider who 


provides operator assistance for Mpower’s customers.  The choice of services available to customers is dependant upon the AOS provider’s selected services.


1.9.4
Late Payment Charge
Bills are due and payable on the due date of the monthly bill, but no less than 


twenty-one (21) days after the date of the postmark on the bill.  Late payment 


charges shall start accruing after the 21st day.  Bills may be paid at company 


offices or authorized agents.  Payment made in the Company’s night depository shall be deemed received on the next full business day.  A late payment charge, as described below, will be applied if payment is not received by the Telephone Company on or before the late payment date which will be prominently displayed on the Customer’s bill.  The Company shall credit payments within twenty-four (24) hours of receipt to avoid assessing late payment charges incorrectly.


A late payment charge of 1.50 percent or, if lower, the legal limit applicable to such charges applies to each Customer’s bill when the previous month’s bill has not been paid in full, leaving an unpaid balance carried forward.  The late payment charge is applied to the total unpaid amount carried forward and is included in the total amount due on the current bill.  

If payment for a current bill is received by the Company before the bill’s due date, but for technical or other reasons the payment is not applied to the Customer’s account prior to the issuance of a subsequent bill, the Customer shall not be liable for that portion of any unpaid balance attributed to a Late Payment Charge.

A Customer shall not be liable for any Late Payment Charge applicable to a disputed portion of that Customer’s bill, so long as the Customer pays the undisputed portion of the bill and enters into bona fide negotiations to resolve the dispute.
A bill shall not include any previously unbilled charge for intrastate service 
(N)

furnished prior to three (3) months immediately preceding the date of the bill.  This limitation on back billing does not apply in cases involving subscriber fraud.
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1.9
Rule 9 – Payment (Cont’d)

1.9.5
Non-Sufficient Funds Checks
Checks presented in payment for services and subsequently returned to the Company by the Customer’s financial institution for “Non-Sufficient Funds” (NSF) or other reasons will incur a non-recurring charge per Customer, per check:

Per NSF Check
$25.00

A Customer will be placed on a “cash only” basis upon receipt of two (2) NSF checks within a twelve (12) month period of time. “Cash only” is herein defined as Cashier’s Checks, money orders, or other suitable arrangements the Company may impose.

Receipt of a subsequently dishonored negotiable instrument in response to a notice of discontinuance shall not constitute payment of a Customer’s account and the Company will not be required to issue additional notice prior to discontinuance. However, three (3) banking days must be allowed for redemption of such instrument.

1.9.6
Payment Processing Fee
(N)

Effective June 1, 2007, the Company will charge business and residential customers a fee of $25.00 fee for choosing to make an invoice payment over the telephone through a customer service representative instead of using an existing alternative payment method which includes Auto Pay, Website- NetBill or the Automated Application (IVR).
(N)

1.9.7



(N)  Indicates new material 
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1.9
Rule 9 – Payment (Cont’d)

1.9.8
 Deferred Payment Agreement



         The Company does not under normal circumstances make deferred payment


 arrangements with its customers.  Should the past due payment be a result of a    billing dispute, the Company shall make every effort to resolve the billing issue and make whatever arrangements are necessary to bring the Customer’s account up to date.


1.9.9
 Cancellation of Application for Service


Applications for service canceled prior to the installation of service may incur a 


minimum of a $250.00 cancellation fee.  If the Company incurs any expenses in 


installing or preparing to install service, or for special construction or special arrangements, charges will be imposed as set forth below.


Where, prior to cancellation by the Customer, the Company incurs any expenses in installing the service or in preparing to install the service that it otherwise would not have incurred, a charge equal to the costs the Company incurred, less net salvage, shall apply, but in no case shall this charge exceed the sum of the charge for the minimum period of service ordered, including installation charges, administration 


and processing costs, and all charges others levy against the Company that would have been chargeable to the Customer had service begun.


Where the Company incurs any expense in connection with special construction, or where special arrangements of facilities or equipment have begun, before Company receives a cancellation notice, a charge equal to the costs incurred, less net salvage, applies.  In such cases the charge will be based on such elements as the cost of the equipment, facilities, and material, the supervision, general and administrative expense, other provision for return on investment, and any other costs associated with the special construction or arrangements.

1.9.10
Taxes



Customer shall pay all sales, use, gross receipts, excise, access, bypass, utility user or other local, state and Federal taxes, charges, or surcharges, however designated, imposed on or based upon the provision, sale or use of the Services (excluding taxes on the Company’s net income) specified in this tariff. Such taxes or surcharges shall be separately stated on the applicable invoice.
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1.10
Rule 10 – Disputed Bills
In case of a billing dispute between the Customer and the Company as to the correct amount of a bill, which cannot be adjusted with mutual satisfaction, the Customer can make the following arrangement:

1) First, the Customer may make a request, and the Company will comply with the request, for an investigation and review of the disputed amount.

2) The undisputed portion of the bill must be paid by the Due By Date shown on the bill or the service will be subject to disconnection if the Company has notified the Customer by written notice of such delinquency and impending termination.

3) If there is still disagreement after the investigation and review by a manager of the Company, the Customer may appeal to the CAB for its investigation and decision.  To avoid disconnection of service, the Customer must submit the claim and, if the bill has not been paid, deposit the amount in dispute with CAB within 7 calendar days after the date the Company notifies the Customer that the investigation and review are completed and that such deposit must be made or service will be interrupted.  However, the service will not be disconnected prior to the Due By Date shown on the bill.

4) The Company will not disconnect the Customer’s service for nonpayment as long as the Customer complies with (2) and (3) above.



5) The Company shall respond to CAB’s requests for information within 10 business days.

6) CAB will review the claim of the disputed amount, communicate the results of its review to the Customer and Company, and make disbursement of the deposited amount.

After the investigation and review are completed by the Company as noted in (1) 


above, if the Customer elects not to deposit the amount in dispute with CAB, such amount becomes due and payable at once.  In order to avoid disconnection of service, such amount must be paid within 7 calendar days after the date the Company notifies the Customer that the investigation and review are completed and that such payment must be made or service will be interrupted.  However, the service will not be disconnected prior to the Due By Date shown on the bill.  
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1.11
Rule 11 – Discontinuance and Restoration of Service
1.11.1
Service May Be Discontinued for Nonpayment of Bills Provided
1.
The bill has not been paid by the due date shown on the bill.  Upon 



disconnection of service, the Company may at its discretion, refuse to reestablish service.


2.
Notice of the proposed discontinuance is provided pursuant to the rules listed within.

1.11.2
Annoyance, Abuse and Fraud



The Company may discontinue telephone service to any customer who, with 



intent, telephones another for an annoying, abusive or fraudulent purpose.  Abuse or fraudulence would include use of the telephone service to transmit a message, locate a person, or give or obtain information with fraudulent intent, which is normally obtained or provided by the Company or a legal agency.  The Company may disconnect telephone service or refuse to transact business with the customer except by written communication to any customer who uses vile, abusive or profane language while using the service provided by the Company.


The Company shall have the right to refuse or discontinue service without advance notice if the acts of the Customer are such as to indicate intention to defraud the Company. This includes fraudulently placing and receiving calls, establishing service under a fraudulent name and/or providing false credit information.


1.11.3
Residence Service and Other Provisions


For residence services disconnected for nonpayment, the Company will continue 


to provide access to 9-1-1 services to the Customer.


Upon condemnation of all or any material portion of the facilities used by the Company to provide service to a Customer or in the event a casualty renders all or any material portion of such facilities inoperable beyond feasible repair, the Company, by notice to the Customer, may discontinue or suspend service under this tariff without incurring any liability.
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1.11
Rule 11 – Discontinuance and Restoration of Service (Cont’d)

1.11.3
Residence Service and Other Provisions (Cont’d)


Upon the Customer filing for bankruptcy or reorganization or failing to discharge       

an involuntary petition therefore within the time permitted by law, the Company may immediately discontinue or suspend business service under this tariff without incurring any liability.

If all or any significant portion of the facilities or associated equipment used to provide service to the Customer shall be taken for any public or quasi-public purpose by any lawful power or authority by the exercise of the right of condemnation or eminent domain, Company shall be entitled to elect to terminate service upon written notice to Customer.

The use and restoration of service in emergencies shall be in accordance with the Federal Communications Commission’s Rules and Regulations and the Regulations of the Commission which specify the priority system for such activities.
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1.12
Rule 12 – Optional Rates and Information Provided to the Public
The Company will, on request, provide each applicant for service or Customer the following:

1) The California Public Utilities Commission identification number of its registration to operate as a telecommunications corporation within California.

2) The address and telephone number of the California Public Utilities Commission to verify its authority to operate.

3) A copy of these Consumer Protection Regulations.

4) A toll-free number to call for service or billing inquiries, along with an address where the Customer may write the Company.

5) A full disclosure of all fictitious i.e., “dba” names.

6) The names of billing agents it uses in place of performing the billing function itself.

7) Rate information as requested by the Customer.
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1.13
Rule 13 – Temporary Service
Temporary service will be provided if such service provision is consistent with the best interest of the Company.
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1.14
Rule 14 – Continuity of Service
In the event of prior knowledge of an interruption of service for a period exceeding one day, the Customers will, if feasible, be notified in writing, by mail, at least one week in advance.
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1.15
Rule 15 – Extensions
Not applicable.
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1.16
Rule 16 – Service Connections and Facilities on Customer’s Premises
1.16.1
Service Connection Charges
Service Connection Charges are non-recurring charges for establishing or modifying telephone services. Service Connection Charges are incurred pursuant to Customer requests only.

Unless specifically exempted in this or other Sections of this tariff, Service Connection Charges apply to all Customer-initiated requests, and are in addition to all other scheduled rates and charges.

Standard Service Connection Charges reflect service provided during regularly scheduled work hours, at current installation intervals and without work interruptions by the Customer.  

Service Connection Charges for the Initial establishment of telephone service are payable with the first bill rendered for service.

All services along the facilities between the point identified as the Company’s origination point and the point identified as the Company’s termination point will be furnished by the Company, its agents, vendors or contractors.

The Company shall identify for the Customer the average installation interval,  
 

but does not guarantee availability by any such date and shall not be liable for any delays in commencing service to any Customer.  Based on these estimated averages, a Customer may request that the Company attempt to expedite the service order.


A.
Expedited Order Charge


The Customer may request that the Company attempt to expedite a request for service.  The Customer’s request may identify a specific date or time frame for completion of the installation.  The Company’s acceptance of an expedited order request is not a guarantee, implied or otherwise, that the service will be installed on or before the customer’s requested date or in advance of the average installation interval.  The Company will use its best effort to expedite the order to meet the desired due date or exceed the average installation interval, whichever is applicable.  If the Company accepts a request to expedite the order and does not meet the Customer’s requested date, the expedited order fee shall still apply.
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RULES AND REGULATIONS
1.
RULES AND REGULATIONS - (CONT’D)

1.16
Rule 16 – Service Connections and Facilities on Customer’s Premises

1.16.1
Service Connection Charges (Cont’d)

A.
Expedited Charge
(C)
Rates and Charges
The Customer may request an expedited installation on Business, or Centrex access lines or for DSL or on any T-1 product the Company offers.  An Expedited Charge is applicable one time per location.  When the order 
(C)

contains any product from both sets, the higher of the two charges will apply.


Minimum*
Bus/Centrex/DSL, per location:
$250.00

T-1 Products, per circuit :

(C)
For installation in 15 – 30 business days
$799.00

For installation in 5 – 14 business days
$2,500.00
(C)
*If the ILEC charges TelePacific more than the minimum listed above, the customer may be billed up to or equal to the costs incurred for expediting the order.
B.
Rescheduling Charge
If the due date has been rescheduled by the customer one or more times and the rescheduling request is within six (6) business days of the due date, the customer will be assessed the following charge. 

Bus/Centrex/DSL, per location:     
$250.00

T-1 Products, per location:   
$250.00
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1.
RULES AND REGULATIONS - (CONT’D)

1.16
Rule 16 – Service Connections and Facilities on Customer’s Premises (Cont’d)

1.16.1
Service Connection Charges (Cont’d)

The Company undertakes to use reasonable efforts to maintain only the facilities and equipment that it furnishes to the Customer. The Customer, joint user, or authorized user may not, nor may he permit others to, rearrange disconnect, remove, attempt to repair, or otherwise tamper with any of the facilities or equipment installed by the Company, except upon the written


permission from the Company. 


Equipment the Company provides or installs at the Customer’s premises for use in connection with the services the Company offers shall not be used for any purpose other than that for which the Company provided the equipment.

The Customer shall be responsible for the payment of service charges as set forth herein for visits by the Company’s agents or employees to the premises of the Customer, joint user, or authorized user when the service difficulty or trouble report results from the use of equipment or facilities the Customer, joint user, or authorized user provided.

The Company shall not be responsible for the installation, operation, or maintenance of Customer provided communications equipment. Where such equipment is connected to the facilities furnished pursuant to this tariff, the responsibility of the Company shall be limited to the furnishing of facilities offered under this tariff and to the maintenance and operation of such facilities; subject to this responsibility the Company shall not be responsible for:

1) the transmission of signals by Customer provided equipment or for the quality of, or defects in, such transmission; or

2) the reception of signals by Customer provided equipment.

The Customer, authorized user, or joint user is responsible for ensuring that Customer provided equipment connected to Company equipment and facilities is compatible with such Company equipment and facilities. The magnitude and character of the voltages and currents impressed on Company provided equipment and wiring by the connection, operation, or maintenance of such equipment and wiring shall be such as not to cause damage to the Company 
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1.
RULES AND REGULATIONS - (CONT’D)

1.16
Rule 16 – Service Connections and Facilities on Customer’s Premises (Cont’d)

1.16.1
Service Connection Charges (Cont’d)

provided equipment and wiring or injury to the Company’s employees or to other persons. Customer will submit to Company a complete manufacturer’s specification sheet for each item of equipment that is not provided by the Company and which shall be attached to the Company’s facilities. The Company shall approve the use of such item(s) of equipment unless such item is technically incompatible with Company’s facilities. Any additional protective equipment required to prevent such damage or injury shall be provided by the Company at the Customer’s expense.

Any special interface equipment necessary to achieve compatibility between the facilities and equipment of the Company used for furnishing Service and the channels, facilities, or equipment of others shall be provided at the Customer’s expense.

The Company may be connected to the services or facilities of other communications carriers only when authorized by, and in accordance with, the terms and conditions of the tariffs of the other communications carrier which are applicable to such connections.

1.16.2
Shortage of Equipment or Facilities
The Company reserves the right to limit or to allocate service when necessary because of a lack of facilities or due to any other cause beyond the Company’s control.

The furnishing of all other service under this tariff is subject to the availability on a continuing basis of all the necessary facilities and is limited to the capacity of the facilities the Company may obtain from other carriers to furnish service.

1.16.3
Prohibited Uses
The services the Company offers shall not be used for any unlawful purpose or for any use as to which the Customer has not obtained all governmental approvals, authorizations, licenses, consents and permits required to be obtained by the Customer with respect thereto.
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1.
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1.16
Rule 16 – Service Connections and Facilities on Customer’s Premises (Cont’d)

1.16.3
Prohibited Uses (Cont’d) 


The Company may require applicants for service who intend to use the Company’s offerings for shared use to file a letter with the Company confirming that their use of the Company’s offerings that complies with relevant laws and Commission regulations, policies, orders, and decisions.

The Company may, without obtaining any further consent from the Customer, assign any rights, privileges, or obligations under this tariff. The Customer shall not, without prior written consent of the Company, which consent shall not be unreasonably withheld, assign, transfer, or in any other manner dispose of, any of its rights, privileges, or obligations under this tariff, and any attempt to make such an assignment, transfer, disposition without consent shall be null and void.

Any customer whose usage interferes or impairs the Company’s network or other 
(T)

customers’ services will be notified in writing that they must take action to modify their usage or purchase additional services necessary to relieve the problem.  If the problem is not corrected within 5 days, the Company reserves the right to discontinue service without further notice.  A service may be discontinued without notice if circumstances arise which result in preventing, obstructing or delaying the telephone service of others.
(T)
Customer may not use the services for extraordinary business use including, but not limited to: help desk call center, telemarketing using auto-dialing equipment, call back operator, call transfer release or other extraordinary switching applications and VoIP local call termination without express written consent.   Mpower reserves the right in its sole discretion to immediately terminate without prior notice any customer which violates the foregoing restriction barring use of extraordinary business applications.

Customer use of any resold service obtained from other service providers shall also be subject to any applicable restrictions in the underlying providers’ publicly available tariffs.

A Customer, joint user, or authorized user shall not represent that its services are provided by the Company, or otherwise indicate to its Customers that its provision of services is jointly with the Company, without the written consent of the Company. The relationship between the Company and Customer shall not be that of partners or agents for one or the other, and shall not be deemed to constitute a partnership or agency agreement.

1.16.4
Non-Routine Maintenance
At the Customer’s request, maintenance may be performed outside the Company’s regular business hours or in hazardous locations.  In such cases, charges based on cost of the actual labor, material, or other costs incurred by or charged to the Company will apply. If maintenance is started during regular
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RULES AND REGULATIONS

1.
RULES AND REGULATIONS - (CONT’D)

1.16
Rule 16 – Service Connections and Facilities on Customer’s Premises (Cont’d)

1.16.4
Non-Routine Maintenance (Cont’d)

business hours but, at the Customer’s request, extends beyond regular business hours into time periods including, but not limited to, weekends, holidays, and/or night hours, additional charges may apply.

1.16.5
Special Construction
Subject to the agreement of the Company and to all of the regulations contained in this tariff, special construction of facilities may be undertaken on a reasonable efforts basis at the request of the Customer.

Special construction is that construction undertaken:

1) where facilities are not presently available, and there is no other requirement for the facilities so constructed;

2) of a type other than that which the Company would normally undertake in the furnishing of its services;

3) over a route other than that which the Company would normally utilize in the furnishing of its services;

4) in a quantity greater than that which the Company would normally construct;

5) on an expedited basis;

6) on a temporary basis until permanent facilities are available;

7) involving abnormal costs; or

8) in advance of its normal construction.

1.16.6
Station Equipment
Customer provided terminal equipment on the premises of the Customer, authorized user, or joint user, the operating personnel there, and the electric power consumed by such equipment shall be provided by and maintained at the expense of the Customer, authorized user, or joint user. Conformance of Customer provided station equipment with part 68 of the FCC Rules is the responsibility of the Customer.
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RULES AND REGULATIONS

1.
RULES AND REGULATIONS - (CONT’D)

1.16
Rule 16 – Service Connections and Facilities on Customer’s Premises (Cont’d)

1.16.6
Station Equipment (Cont’d)

The Customer, authorized user, or joint user is responsible for ensuring that Customer provided equipment connected to Company equipment and facilities is compatible with such equipment and facilities. The magnitude and character of the voltages and currents impressed on Company provided equipment and wiring by the connection, operation, or maintenance of such equipment and wiring shall be such as not to cause damage to the Company provided equipment and wiring or injury to the Company’s employees or to other persons. Any additional protective equipment required to prevent such damage or injury shall be provided by the Company at the Customer’s expense.

1.16.7
Obligations of the Customer
A.
Customer Responsibilities
The Customer shall be responsible for:

1) The payment of all applicable charges as set forth in this tariff;

2) Damage or loss of the Company’s facilities or equipment caused by the acts or omissions of the Customer, authorized user, or joint user or the non-compliance by the Customer, authorized user, or joint user with these regulations, or by fire or theft or other casualty on the premises of the Customer, authorized user, or joint user unless caused by the negligence or willful misconduct of the employees or agents of the Company;

3) Providing as specified from time to time by the Company any needed personnel, equipment, space and power to operate Company facilities and equipment installed on the premises of the Customer, authorized user, or joint user and the level of heating and air conditioning necessary to maintain the proper environment on such premises;
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RULES AND REGULATIONS

1.
RULES AND REGULATIONS - (CONT’D)

1.16
Rule 16 – Service Connections and Facilities on Customer’s Premises (Cont’d)

1.16.7
Obligations of the Customer (Cont’d)

A.
Customer Responsibilities (Cont’d)

4) Obtaining, maintaining, and otherwise having full responsibility for all rights of way and conduit necessary for installation of the carrier’s facilities and associated equipment used to provide Service to the Customer, authorized user, or joint user from the point of entry to the termination point of the Customer’s premises. Any and all costs associated with the obtaining and maintaining of the rights of way described herein, including the costs of altering the structure to permit installation of the carrier provided facilities, shall be borne entirely by, or may be charged by the Company to the Customer. The Company may require the Customer to demonstrate its compliance with this section prior to accepting an order for service;

5) Providing a safe place to work and complying with all laws and regulations regarding the working conditions on the premises at which Company employees and agents shall be installing or maintaining the carrier’s facilities and equipment. The Customer may be required to install and maintain the carrier’s facilities and equipment within a hazardous area if harm to the carrier’s employees or property might result from installation or maintenance by the carrier; 

6) Complying with all laws and regulations applicable to, and obtaining all consents, approvals, licenses and permits as may be required with respect to, the location of carrier facilities and equipment in any Customer premises or the rights-of-way for which the Customer is responsible, and obtaining permission for Company agents or employees to enter the premises of the Customer, authorized user, or joint user at any reasonable hour for the purpose of installing, inspecting, repairing, or, upon termination of service as stated herein, removing the facilities or equipment of the carrier;

7) Making carrier facilities and equipment available periodically for maintenance purposes at a time agreeable to both the Company and the Customer. No allowance will be made for the period during which service is interrupted for such purposes;
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1.
RULES AND REGULATIONS - (CONT’D)

1.16
Rule 16 – Service Connections and Facilities on Customer’s Premises (Cont’d)

1.16.7
Obligations of the Customer (Cont’d)

A.
Customer Responsibilities (Cont’d)

8)
In case of damage, loss or destruction of any of the Company’s property due to the negligence or willful act of the customer or other persons authorized to use the service, and not due to ordinary wear and tear or causes beyond the control of the customer, the customer shall be required to pay the expense incurred by the Telephone Company in connection with the replacement of the property damaged, lost or destroyed or the expense incurred in restoring it to its original condition.

9) Keeping the carrier’s equipment and facilities located on the


Customer’s premises or rights-of-way obtained by the Customer free and clear of any liens or encumbrances relating to the Customers use of the Company’s services or from the locations of such equipment and facilities.
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1.16
Rule 16 – Service Connections and Facilities on Customer’s Premises (Cont’d)

1.16.8
Limitation of Liability
A.
Liability
1. The provisions of this rule do not apply to errors and omissions caused by willful misconduct, fraudulent conduct or violations of laws.

2. In the event an error or omission is caused by the gross negligence of the Company, the liability of the Company shall be limited to and in no event exceed the sum of $10,000.

3. The Company will not provide a credit allowance for interruptions of service caused by the Customer’s facilities, equipment or systems.

4. Except as provided in Sections 1, 2 and 3 of this rule, the liability of the Company for damages arising out of mistakes, omissions, interruptions, delays, errors or defects in any of the services or facilities furnished by the Company shall in no event exceed an amount equal to the pro rata charges to the customer for the period during which the services or facilities are affected by the mistake, omission, interruption, delay, error or defect, provided, however, that where any mistake, omission, interruption, delay, error or defect on any one service or facility affects or diminishes the value of any other service said liability shall include such diminution, but in no event shall exceed the total amount of the charges to the customer for all services or facilities for the period affected by the mistake, omission, interruption, delay, error or defect.

5.
Upon the Customer filing for bankruptcy or reorganization or failing to   


discharge an involuntary petition therefore within the time permitted by law, the Company may immediately discontinue or suspend business service under this tariff without incurring any liability.
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1.
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1.16
Rule 16 – Service Connections and Facilities on Customer’s Premises (Cont’d)

1.16.8
Limitation of Liability (Cont’d)


A.
Liability (Cont’d)

6.
The Company shall not be liable for any indirect, special, incidental, punitive, or consequential damages under this tariff including, but not limited to, loss of revenue or profits, for any reason whatsoever, including any delay or interruption of service or any failure in or breakdown of facilities associated with the service; or for any mistakes, omissions, delays, errors or defects in transmission occurring in the course of furnishing service, except as specified herein.  The Company’s liability for a Company’s direct damages incurred as a direct consequence of a service interruption or the failure of the Company to perform shall in no event exceed an amount equal to that which the Company would have otherwise paid for the period that the service was not provided during which the Company has failed to perform.

7.
The Company will not be responsible for any lost profits of the subscriber or against the subscrib​er by any other party.  However, any such mistakes, omissions, interruptions, delays, errors, or defects in transmission or service which are caused by or contributed to by the negligence or willful act of Customer, or which arise from facilities or equipment used by Customer, shall not result in the imposition of any liability whatsoever upon the Company.

8.
Under no circumstances whatsoever shall the Company or its officers, agents, or employees be liable for indirect, incidental, special, punitive, or consequential damages, however caused, and regard​less of theory of liability.


9.
The Company is providing service without respect to the volume, 



quantity, content or value of signals transmitted over the service.  The payments provided to the Company are based solely on the value of the service, and are unrelated to the nature, content, volume or value of any signals or communications transmitted over the service.  The Company is not liable for losses that may occur in cases of malfunction or nonfunction of the service or the Company’s facilities, even if due to the Company’s negligence, gross negligence or failure of performance, except as expressly provided herein.  The Company is not an insurer. Insurance, if any, covering personal injury, property loss or loss of revenue or business advantage shall be obtained and maintained by Customer if desired by Customer.  
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1.16
Rule 16 – Service Connections and Facilities on Customer’s Premises (Cont’d)

1.16.8
Limitation of Liability (Cont’d)

A.
Liability (Cont’d)

10.
It would be impractical and extremely difficult to fix actual damages which may arise in situations where there may be a failure of the service, due to the uncertain nature of the volume, nature, content and value of messages, signals or communications transmit​ted over the service.  Therefore, if any liability is imposed on the Company, such liability shall be limited to the amount expressly stated herein.  The payment or credit of this amount shall be the Company’s sole and exclusive liability regardless of whether loss or damage is caused by the performance or nonperformance of the Company’s obligations under this agreement, or by negligence or gross negligence, active or otherwise, of the Company, its employees, agents or representatives.

11.
The Company shall not be liable for, shall be excused from performance during, any failure, delay or interruption of service hereunder due to causes beyond its control including, but not limited to, national emergencies, riots or wars, civil disorders; labor problems; Acts of God, fire, flood, earthquakes, hurricanes; atmospheric conditions or other phenomena of nature, such as radiation.  In addition, the Company shall not be liable for any failure of performance hereunder due to necessary network reconfiguration; system modifications due to technical upgrades; or regulations established or actions taken by any court or government agency having jurisdiction over the Company.

12.
The Company shall not be liable for: 


a) libel, slander or infringement of patents, trade secrets or copyrights arising from or in connection with the transmission of communications by means of Company-provided facilities;

b) infringement of patents, trade secrets, or copyrights arising from the combination or use of the Company-provided facilities with customer-provided facilities or services;
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1.16
Rule 16 – Service Connections and Facilities on Customer’s Premises (Cont’d)

1.16.8
Limitation of Liability (Cont’d)


A.
Liability (Cont’d)

12.
The Company shall not be liable for: (Cont’d)

c) any claim arising out of any act or omission of the Customer or any other entity furnishing services or facilities for use in conjunction with services or facilities provided by the Company; 

d) unlawful or unauthorized use of the service or the Company’s facilities;

e) any claim arising out of a breach in the privacy or security of communications transmitted over the Company’s facilities.

13.
The Company assumes no responsibility for the availability or performance of any facilities or services under the control of other entities, or for other facilities or services provided by other entities used for service to the Customer, except to the extent that such nonperformance or non-availability is the result of a willful act of the Company.  The Company is not liable for any act or omission of any other company furnishing a portion of the facilities or services used to provide service to Customer; such facilities are provided subject to such degree of protection or non-preemptibility as may be provided by the other entities.

14.
Any claim of whatever nature against the Company shall be deemed conclusively as having been waived unless presented in writing to the Company within ninety (90) days after the date service was affected.

15.
Customer shall defend, indemnify and hold the Company harmless of and from any and all liability, loss, claims, costs, demands, damages, or expenses disclaimed herein arising out of or in connection with the provision of service by the Company to Customer, and shall pay all expenses and satisfy all judgments which may be incurred by or rendered against the Company in connection therewith.  The Company shall notify Customer of any such suit or claim against the Company.
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1.16
Rule 16 – Service Connections and Facilities on Customer’s Premises (Cont’d)

1.16.8
Limitation of Liability (Cont’d)


B.
Credit Allowance – Services Other Than Directory
The following allowances are provided for interruptions in service, as specified for services furnished by the Company:

1.
The Company shall allow, for interruptions in exchange telephone service of 24 hours or more not due to conduct of the customer, an amount equal to the fixed monthly charges for exchange service multiplied by the ratio of the days of interruption to thirty days. When interruptions continued beyond 24 hours, credit allowance will be given in successive 24-hour multiples.

2.
For purposes of these regulations, an interruption is deemed to exist from the time it is reported to or detected by the Company.

C.
Credit Allowance – Directory
Subject to the provisions of this rule, the Company shall allow, for error or omissions in alphabetical telephone directories (excluding the use of bold face type), an amount within the following limits:

1.
For listings in alphabetical telephone directories furnished without additional charge, an amount not in excess of the minimum monthly charge to the customer for exchange service during the effective life of the directory in which the error or omission occurred.

2.
For listings and lines of information in alphabetical telephone directories furnished at additional charges, an amount not in excess of the charge for that listing during the effective life of the directory in which the error or omission occurred.

3.
For listings in information records furnished without additional charge, an amount not in excess of the minimum monthly charge to the customer for exchange service during the period the error or, omission continued.

4.
For listings in information records furnished at additional charge, an amount not in excess of the charge for the listing during the period the error or omission continued.
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1.16
Rule 16 – Service Connections and Facilities on Customer’s Premises (Cont’d)

1.16.8
Limitation of Liability (Cont’d)


D.
Temporary Suspension for Repairs
The Company shall have the right to make necessary repairs or changes in facilities at any time and will have the right to suspend or interrupt service temporarily for the purpose of making the necessary repairs or changes in its system.  When such suspension or interruption of service for any appreciable period is necessary, the Company will give the customers who may be affected as reasonable notice thereof as circumstances will permit, and will prosecute the work with reasonable diligence, and if practicable at times that will cause the least inconvenience.  When the Company or its underlying carrier is repairing or changing its facilities, it shall take appropriate precautions to avoid unnecessary interruptions of conversations or Customer’s service.
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1.17
Rule 17 – Measurement of Service
1.17.1
Timing of Calls
The Customer’s usage charge is based on the actual usage of the Company’s network.  Usage begins when the called party picks up the receiver.  When the called party picks up is determined by hardware answer supervision in which the local telephone company sends a signal to the switch or the software utilizing audio tone detection.  When software answer supervision is employed, up to 60 seconds of ringing is allowed before it is billed as usage of the network.  A call is terminated when either party hangs up.  The Company does not charge for uncompleted calls.

1.17.2
Calculation of Distance
Usage charges for all mileage sensitive products are based on the airline distance between rate centers associated with the originating and terminating points of the call.

The airline mileage between rate centers is determined by applying the formula below to the vertical and horizontal coordinates associated with the rate centers involved.  The Company uses the rate centers and associated vertical and horizontal coordinates that are produced by Telcordia Communications Research in their NPA-NXX V & H Coordinates Tape and Telcordia’s NECA Tariff No. 4.


FORMULA:
(V1 - V2)2 + (H1 - H2)2
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RULES AND REGULATIONS - (CONT’D)

1.18
Rule 18 – Tests and Adjustment of Bills for Error
1.18.1
Testing and Adjusting
Upon suitable notice, the Company may make such tests, adjustments, and inspections as may be necessary to maintain the Company’s facilities in satisfactory operating condition. No interruption allowance will be credited to the Customer for the period during which the Company makes such tests, adjustments, or inspections.

1.18.2
Inspections
Upon suitable notification to the Customer, and at a reasonable time, the Company may make such tests and inspections as may be necessary to determine that the Customer, authorized user, or joint user is complying with the requirements set forth above for the installation, operation, and maintenance of Customer provided facilities, equipment, and wiring in the connection of Customer provided facilities and equipment to Company owned facilities and equipment.

If the protective requirements for Customer provided equipment are not being complied with, the Company may take such action as it deems necessary to protect its facilities, equipment, and personnel. The Company will notify the Customer promptly if there is any need for further corrective action. Within (10) days of receiving this notice, the Customer must take such action. If the Customer fails to do this, the Company may take whatever additional action is deemed necessary, including the suspension of service, to protect its facilities, equipment, and personnel from harm.
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1.19
Rule 19 – Supply to Separate Premises and Resale
Any special interface equipment necessary to achieve compatibility between the facilities and equipment of the Company used for furnishing Telecommunications Services and the channels, facilities, or equipment of others shall be provided at the Customer’s expense.

Local Exchange Service may be connected to the services or facilities of other communications carriers only when authorized by, and in accordance with, the terms and conditions of the tariffs of the other communications carrier which are applicable to such connections.

1.19.1
Interconnection Provisions
Facilities furnished under this tariff may be connected to Customer provided terminal equipment in accordance with the provisions of this tariff.

1.19.2
Joint Use Arrangements
Joint use arrangements will be permitted for all services offered pursuant to this tariff. From each joint use arrangement, one member will be designated the Customer responsible for the manner in which the joint use of the service will be allocated. The Company will accept orders to start, rearrange, relocate, or discontinue service only from this Customer. Without affecting the Customer’s ultimate responsibility for payment of all charges of the service, each joint user shall be responsible for the payment of the charges billed to it.

1.19.3
Ownership of Facilities
Title to all facilities provided in accordance with this tariff remains in the Company, underlying carrier or contractors. The Customer shall not have, nor shall it assert, any right title or interest in any of the facilities and associated equipment provided by the Company or its underlying carrier hereunder.

1.19.4
Rights-of-Way

Where economically feasible, the Company shall directly or through third parties use reasonable efforts to obtain and maintain rights-of-way necessary for installation of facilities used to provide service. Except as otherwise 
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1.19
Rule 19 – Supply to Separate Premises and Resale (Cont’d)

1.19.4
Rights-of-Way (Cont’d)
provided herein, any and all costs associated with acquiring the rights-of-way up to the point of entry to the Customer’s location shall be borne entirely by the Company. Any and all costs associated with obtaining and maintaining of the rights-of-way from the point of entry at the Customer’s location to the termination point where service is finally delivered to the Customer, including, but not limited to, the costs of installing conduit or of altering the structure to permit installation of Company or underlying carrier provided facilities, shall be borne entirely by the Customer. The Customer’s use of such rights-of-way shall in all respects be subject to the terms, conditions and restrictions of such rights-of-way and of agreements between the Company and such third parties relating thereto, including without limitation, the duration applicable to and the condemnation of such rights-of-way, and shall not be in violation of any applicable governmental ordinance, law, rule, regulation or restriction. Where applicable, the Customer agrees that it shall assist the Company in the procurement and maintenance of such rights-of-way.

1.19.5
Services Provided by Other Carriers
The Company shall have no responsibility with respect to billings, charges or disputes related to services used by the Customer which are not included in the services herein including, without limitation, any local, regional and long distance services not offered by the Company. The Customer shall be fully responsible for the payment of any bills for such services and for the resolution of any disputes or discrepancies with the service provider.

1.19.6
Governmental Authorizations
The provision of service is subject to and contingent upon the Company obtaining and retaining such approvals, consents, governmental authorizations, licenses and permits, as may be required or be deemed necessary by the Company. The Company shall use reasonable efforts to obtain and keep in effect all such approvals, consents, authorizations, licenses and permits that may be required to be obtained by it. The Company shall be entitled to take, and shall have no liability whatsoever for, any action necessary to bring the Services into conformance with any rules, regulations, orders, decisions, or directives imposed by the Federal Communications Commission or other applicable agency, and the Customer shall fully cooperate in and take such action as may be requested by the Company to comply with any such rules, regulations, orders, decisions, or directives.
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1.19
Rule 19 – Supply to Separate Premises and Resale (Cont’d)

1.19.7
Moves, Adds, and Changes
Upon receipt of written notice from the Customer, the Company will add, delete or change locations or features of specific lines and equipment. The Company shall charge the Customer a non-recurring charge for such service. 
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1.20
Rule 20 – Termination of Service After Temporary Disconnection
When a Customer’s telephone service has been temporarily disconnected for a 

period of ten (10) calendar days that service will be permanently disconnected, unless 


special payment arrangements are initiated by the subscriber and agreed to by the Company. Once the service has been permanently disconnected, an application for new service will be required.  Prior to the installation of service, payment of the new service connection charges in addition to the delinquent amount due and the deposit will be required.
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1.21
Rule 21 – Provision and Ownership of Directories
The Company, in contract with the directory provider, distributes to its Customers without charge such directory information as is generally necessary for the efficient use of the service. Any additional directories or information requested by a Customer may be furnished with an additional charge.

1.21.1
Provisions
Directories are regularly furnished to Customers as an aid to the use of telephone services. The Company shall have the right to make a charge for directories issued in replacement of directories lost, destroyed, defaced, or mutilated while in possession of Customer.
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1.22
Rule 22 – Provision and Ownership of Telephone Numbers
The Customer has no property right in the telephone number or any right to continuance of service through any particular office. The Company may change the telephone number or the central office designation, or both, of a Customer whenever it deems it desirable in the conduct of its business.

Changes may be made if required for engineering or technical reasons.
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1.23
Rule 23 – Change of Service Provider
1.23.1
Solicitation of Customer Authorization for Service Termination and Transfer
Solicitations by the Company, or its agents, for Customer authorization for termination of service with an existing carrier and the subsequent transfer to a new carrier must include current rate information on the new carrier and information regarding the terms and conditions of service with the new carrier.

1.23.2
Unauthorized Service Termination and Transfer (“Slamming”)
The Company shall restore the Customer’s service to the original carrier without charge to the Customer where that service has been changed on an unauthorized basis. All billings during the unauthorized service period shall be refunded to the applicant or Customer. If the Company is found responsible for the unauthorized transfer it will reimburse the original carrier for reestablishing service at the tariff rate of the original carrier.

1.23.3
Local Number Portability
Pursuant to the requirements of Commission Decision 96-04-052, the Company shall permit a Customer to whom the Company has furnished a Local Exchange Service telephone number to “port” such number to a new provider of such service through the use of the remote call forward (“RCF”) capability of the Company’s switch at the rates set forth in Appendix B of said Decision for the Exchange Areas of Pacific Bell and Verizon, respectively, or at such rates as the Commission may specify for such RCF service provided on a wholesale basis.

If a customer’s service has been disconnected for nonpayment, the Company


may refuse additional or pending applications for service or requests to port a number without incurring any liability, and/or pursue any other remedies as may be provided at law or in equity.
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1.24
Rule 24 – Privacy
The Company is restricted from releasing nonpublic Customer information in accordance with PU Code Sections 2891, 1891.1, and 2893. For each new Customer, and on an annual basis for continuing Customers, the Company shall provide in writing a description of how the carrier handles the Customer’s private information and a disclosure of any ways that such information might be used or transferred that would not be obvious to the Customer. The Company is subject to, the credit information and calling record privacy rules set forth in Appendix B of Decision Nos. 92860 and 93361, except as modified by Decision Nos. 83-06-066, 83-06-073, and 83-09-061.
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1.25
Rule 25 – Limitation of Toll Calls and Blocking Access to 900 and 976 Information Services
For Universal Lifeline Telephone Service customers, the Company makes available either free blocking of toll calling or free limitation of toll calling when toll charges reach a predetermined monthly dollar amount set by the customer.

The Company blocks Customer access to 900 and 976 pay-per-call telephone information services free of charge. Customers may request that access to the calls be unblocked as per Section 1.9 of this tariff.
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1.26
Rule 26 – California Teleconnect Fund (CTF)
The Company offers, pursuant to Decision 96-10-066, discounted services for qualifying schools, libraries, hospitals and health clinics, and community based organizations.

These organizations must apply to the California Public Utilities Commission for the 


California Teleconnect Fund Program discount and receive approval of their application prior to the discount being applied, pursuant to the process described in Resolution T-16742.


Funding

If the Executive Director of the California Public Utilities Commission (CPUC) determines that there are insufficient funds to reimburse the Company for its claims against the California Teleconnect Fund, the CPUC will promptly inform the Company concerning this condition and direct the Company to suspend the offering of applicable discounted rates to qualifying entities on a schedule consistent with fund balances and Company claims, and with appropriate prior notice to customers.


1.26.1      Schools and Libraries:

Only Public and non profit schools providing elementary or secondary education, and which do not have endowments of more than $50 million, shall qualify for the discounted rates for schools.  Only those libraries that are eligible for participation in state-based plans for funds under Title III of the Library Services and Construction Act, shall qualify for the discounted rates for libraries.  Qualifying schools and libraries shall be entitled to a 50% discount off tariffed or negotiated/contract rates, whichever are lower.

Discounted rates are available for measured business service, switched 56, Integrated Services Digital Network (ISDN) service, DSL, T-1 service, and DS-3 and up to and including OC-192 services or their functional equivalents.

There is no limit on the number of subsidized lines that a school or library can have.

1.26.2      Hospitals and Health Clinics:

District, municipal and county government owned and operated hospitals and health clinics qualify for a 50% discount off tariffed or negotiated/contract 

rates.  Discounted rates are available for measured business service, switched 56, Integrated Services Digital Network (ISDN) service, DSL, T-1 service, and DS-3 and up to and including OC-192 services or their functional equivalents.  There is no limit on the number of subsidized lines that a school or library can have.
Public or non-profit health care providers in rural areas may be eligible for Federal
(N)

rural health care discounts equal to the difference between urban and rural rates.
(N)
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1.26 
Rule 26 – California Teleconnect Fund (CTF) (Cont’d)

1.26.3      Community Based Organizations (CBO): 


Only a tax exempt organization offering health care, job training, job placement, or educational instruction, or a non-profit CBO operating a community technology center engaged in diffusing technology into a local 


community, and training a local community that has limited or no access to the Internet and other technologies shall qualify for the discounted rates for CBOs.  A “tax exempt organization” shall refer to an organization described in Section 501 (c) (3) or 501(d) of the Internal Revenue Code, Title 26 of the United States Code.  In order to qualify for the CBO discount, the CBO must provide proof of qualification at the time of application.  Qualifying CBO’s  shall be entitled to a 50% discount off tariffed or negotiated/contract rates, whichever are lower.  Discounted rates are available for measured business service, switched 56, Integrated Services Digital Network (ISDN) service, DSL, T-1 service, and DS-3 and up to and including OC-192 services or their functional equivalents.  There is no limit on the number of subsidized lines that a school or library can have.  

CBOs that offer Head Start programs are eligible for these discounts.
(N)

These discounted rates may not be resold to, or shared with, any other non-qualifying entity or person.

The following services have been determined to be functional equivalents:

PBX Trunk Line- Business Access Trunk Line Service is used for customer premise equipment such as multi-line key systems or a PBX equivalent.  It provides equivalent access to the network as a 1MB.

Centrex Line- This service provides local exchange telecommunications service with access to local calling, local toll calling and long distance carrier networks and can transport low speed analog data like a 1MB.

SDSL-  Provides Digital Bandwidth of up to 2.3 Mbps both ways over a single twisted pair copper phone line, over distances up to about 10,000 feet.
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(N)

1.26 
Rule 26 – California Teleconnect Fund (CTF) (Cont’d)


1.26.4
How Discounts are Applied


1)
Federal funding or subsidy given to California Teleconnect Fund (CTF) participants for their CTF-eligible services shall first be taken into account prior to applying the CTF discount, except as noted in 1.26.4 sections 2) through 4).


2)
By September 21, 2011, the Company shall first apply the actual federal E-rate discount prior to applying the CTF discount to Community Based Organizations (CBOs) that offer Head Start programs with an actual E-rate discount.



3)
The Company shall first apply the statewide average E-rate discount developed and updated annually by the Commission effective July 1st prior to applying the CTF discount if the school, library, and/or CBO that offers Head Start programs does not have an actual E-rate. However the implementation of deducting the statewide average E-rate discount before applying the CTF discount will not take effect until July 1, 2012, for CBOs offering Head Start programs that do not apply for E-rate.



4)
The Company shall apply the CTF discounts to Rural Health Care Providers (RHCP) as follows:





a)
Apply 50 percent CTF discount on CTF-eligible services subscribed to by RHCPs that did not apply for RHC funding in a given fiscal year.





b)
Apply 50 percent CTF discount on CTF-eligible services subscribed to by RHCPs while awaiting approval for RHC funding for FY 2012-13 and beyond, then true-up the CTF discount for that FY.





c)
Adjust the CTF discount received by RHCPs when RHC funding is received after the issuance date of this resolution for funding for FY 2010-11 and FY 2011-12.





d)
By September 21, 2011, the Company shall deduct any federal funding received by RHCPs first before applying the CTF discount on CTF-eligible services.





e)
The Company shall continue to apply the 50 percent CTF discount on





CTF-eligible services for RHCPs that do not apply for RHC funding.
(N)
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1.27
Rule 27 - Demarcation Point Of Service


Mpower Communications concurs in the Demarcation Point tariff definitions, provisions and regulations found in Pacific Bell’s Network and Exchange tariff and Verizon’s General Exchange tariff.
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1.28
Rule 28 – Facilities to provide replacement of aerial with underground facilities
Mpower concurs in the rules and regulations in Pacific Bell's Rule 32 found in PUC #A – Network & Exchange Services, Schedule A-2 (2.1.32) which provides replacement of aerial with underground facilities.
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�   Clarification effective as of March 2, 2011: Pursuant to Decision (D.) 87-09-017 and 	(N)


	D. 88-09-061 in CPUC Docket No. 85-09-008, this back billing limitation does not apply to bills


	rendered for access services furnished to other carriers.		(N)
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